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The Defendant, ateacher, was indicted for three counts of assault against one of her students. She
offered to enter a plea of nolo contendere on Count Il in exchange for judicial diversion and the
dismissal of the remaining two counts. The State rejected the Defendant’ s plea of nolo contendere
and maintained that the Defendant would have to plead guilty in order to receivejudicial diversion.
The Defendant refused the offer and requested pretrial diversion. The State denied the Defendant’s
request. The Defendant filed a petition for writ of certiorari to the Knox County Criminal Court.
Thetrial court denied the petition. Thetrial court thenfiled an order permitting interlocutory apped
to this Court. This Court granted the Defendant’ s application for interlocutory review. In this
appeal, the Defendant argues that the State abused its discretion by denying the Defendant pretrial
diversion. We affirm the judgment of the trial court.
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OPINION

The Defendant argues that the trial court erred by ruling that the prosecution did not abuse
itsdiscretion by denying her pretrial diversion. Pretrial diversion allowsthedistrict attorney general
to suspend prosecution for a period of up to two years against a defendant who meets certain
statutory requirements. See Tenn. Code Ann. § 40-15-105(a)(1)(A). Inorder to qualify for pretrial
diversion, the defendant must not have previously been granted diversion under this statute; must
not have aprior misdemeanor conviction for which a sentence of confinement was served or aprior



felony conviction within afive-year period after completing the sentence or probationary period for
such prior conviction; and must not be seeking diversionfor aClassA or B felony, asexual offense,*
driving under theinfluence, or vehicular assault. 1d. §40-15-105(a)(1)(B)(i)(a)-(c). Sucheligibility
does not presumptively entitle a defendant to pretrial diversion, but rather places such a decision
within the discretion of the district attorney so long as the defendant is statutorily qualified. State
V. Curry, 988 SW.2d 153, 157 (Tenn. 1999).

It isthe defendant’s duty to demonstrate suitability for pretrial diversion. State v. Winsett,
882 S.W.2d 806, 809-10 (Tenn. Crim. App. 1993). However, thisrequirement doesnot relieve the
prosecutor of hisor her duty to consider and articulate dl the relevant factors. Curry, 988 SW.2d
at 157. Thedistrict attorney isrequired to consider all relevant factors when determining whether
or not to grant pretrial diversion. Statev. Carr, 861 S.W.2d 850, 855 (Tenn. Crim. App. 1993). The
Tennessee Supreme Court has outlined the criteria that should be considered by the prosecutor in
granting or denying pretrial diversion:

When deciding whether to enter into a memorandum of understanding under the

pretrial diversion statute aprosecutor should focus on the defendant’ samenability to

correction. Any factors which tend to accurately reflect whether a particular

defendant will or will not become a repeat offender should be considered. Such

factors must, of course, be clearly articulable and stated in the record in order that

meaningful appellate review may be had. Among the factors to be considered in

addition to the circumstances of the offense are the defendant’s criminal record,

socia history, the physical and mental condition of a defendant where appropriate,

and the likelihood that pretrial diversion will serve the ends of justice and the best

interest of both the public and the defendant.
State v. Hammerdey, 650 S.W.2d 352, 355 (Tenn. 1983); see also Curry, 988 S.W.2d at 157.

Where pretrid diversion is denied by the district attorney, the factors and evidence
considered in making the decision must beclearly set forth inwriting along with theweight accorded
to each factor. Statev. Pinkham, 955 S.W.2d 956, 960 (Tenn. 1997); Winsett, 882 S.W.2d at 810.
Thefactors must be “clearly articulable and stated in therecord.” Hammersley, 650 S.W.2d at 355.
Failure to consider and articulate all of the relevant factors constitutes an abuse of discretion. See
Curry, 988 SW.2d at 157-58.

A defendant who has been denied pretrial diversion by the district attorney has theright to
petition for awrit of certiorari to thetrial court for an abuse of prosecutorial discretion. Tenn. Code
Ann. 8 40-15-105(b)(3). Although adistrict attorney’ s decision to grant or deny pretrial diversion
Is presumptively correct, atrial court may overrule adistrict attorney’ s denial of pretrial diversion
where there has been an abuse of discretion See Hammerdley, 650 S\W.2d at 356. However, the
trial judge cannot simply substitute his or her own judgment for that of the district attorney. State
v. Watkins, 607 SW.2d 486, 488 (Tenn. Crim. App 1980). To show prosecutorial abuse of

1Statutory rapeisnot included asa“ sexual offense” for which a defendant would be disqualified from seeking
pre-trial diversion. See Tenn. Code Ann. § 40-15-105(a)(1)(B)(ii)(a)-(h).
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discretion, the record must lack any substantial evidence to support the denial of pretrial diversion.
Curry, 988 SW.2d at 158.

The legidlature has vested the authority to prosecute a case or divert it with the prosecutor
rather than the court. See Tenn. Code Ann. § 40-15-105; Carr, 861 SW.2d at 858. Thetrial court
“must not re-wei gh the evidence, but must consider whether thedistrict attorney general hasweighed
and considered all of the relevant factors and whether there is substantial evidence in the record to
support the district attorney general’ sreasons for denying diversion.” Statev. Y ancey, 69 S.\W.3d
553, 559 (Tenn. 2002). On appedl, this Court is “bound by the factual findings made by the trial
court unless the evidence preponderates against them.” State v. Bell, 69 SW.3d 171, 177 (Tenn.
2002). An appellate court should apply the preponderance of the evidence standard of review of the
trial court’s decision regarding a prosecutor’s abuse of discretion. Curry, 988 SW.2d at 158.
“When the facts are undisputed, the underlying issue that this [C]ourt must determine on appeal
remains whether, as a matter of law, the prosecutor abused his or her discretion in denying pretrial
diversion.” Statev. Carriger, No. E2000-00823-CCA-R3-CD, 2000 Tenn. Crim. App. LEX1S 966,
at *13 (Tenn. Crim. App., Knoxville, Dec. 20, 2000).

In denying pretrial diversion in this case, the prosecutor stated the following:

Applyingthese[pretrial diversion] factorsto thiscase, | would notethat [the
Defendant] hasno crimind record. Also, thereisanoteinthefilethat statesthat the
Knox County math supervisor says that [the Defendant] was the best middle school
math teacher in the entire county, that her studentswere crazy about her, and that she
had no problemswith students, however, that she did have problems with staff and
supervisors.

The circumstances of the offense inthis case way [sic] heavily against [the
Defendant]. Shewasforty-two (42) years old at the time this assault occurred. The
victim, James Hunter, was twelve (12) years old. As his math teacher, [the
Defendant] wasin aposition of trust inrelationto Mr. Hunter. Sheviolated thistrust
by entering theboys' bathroom in afit of rage, and grabbing Mr. Hunter by thethroat
and pushing him against thewall. Shefurther violated thistrust by threatening him
with bodily injury. The need to deter this sort of behavior weighs heavily.

Also in our file, are documents tha appear to be from [the Defendant]’s
personnel file. | have attached hereto a document titled Summary of Conference of
Concern dated March 20, 1998, a letter to [the Defendant] from Betty Sue Sparks
dated May 1, 1998, and document titled Written Reprimand dated May 5, 1998.
These documents indicate to me that [the Defendant] has trouble controlling her
temper. Inthewritten reprimand there isan allegation that she threatened to beat up
aprinciple of the school where sheworked. Thisisof great concern considering the
nature of these charges. These documents also indicate that [the Defendant] has
trouble complying with authority. This attitude indicates to me that she is not
someone who is amenable to correction.

The prosecution clearly articulated in the letter its reasons for denying the Defendant pretria
diversion. In addition, the prosecution noted severd factorsin the Defendant’ sfavor. However, the
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prosecutor ultimately denied the Defendant pretrial diversion. Because the prosecutor clearly
articulated the relevant factors that were considered, we conclude that there was no abuse of
discretion. Therefore, the trial court properly ruled that the prosecutor’s decision to deny pretrial
diversion was not an abuse of prosecutorial discretion.

The Defendant further argues that the prosecutor abused his discretion by applying a higher
standard to the relevant factors for pretria diversion than for judicial diversion. The Defendant
stated that she agreed to enter a plea of nolo contendere on Count Il in exchange for judicial
diversion and the dismissal of the remaining two counts of theindictment. The prosecution rejected
the Defendant’ s plea of nolo contendere and maintained that the Defendant would have to plead
guilty in order to receivejudicial diversion. The Defendant refused the offer and requested pretrial
diversion. The prosecution subsequently denied the Defendant’ s request.

Although the Defendant correctly notes that judicial diversion and pretrial diversion are
similar, “they are nonetheless separate and distinct legislative concepts taking place at different
pointsinlegal proceedings.” Statev. DoyleR. Stevens No. E1999-02097-CCA-R3-CD, 2000 Tenn.
Crim. App. LEXIS 881, at *4 (Tenn. Crim. App., Knoxville, Nov. 6, 2000). Judicial diversion
follows adetermination of guilt, and the decision to grant judicial diversion isinitiated by the trial
court, not the prosecutor. Statev. Anderson, 857 SW.2d 571, 572 (Tenn. Crim. App. 1992). “This
Court hasrecognized thevery * fact that adefendant seeking judicial diversionstandsbeforethecourt
having already been found guilty--ready to be sentenced,” places the defendant in dramatically
different posturethan that of aperson seeking pretrial diversion.” Statev. Johnson, 980 S.W.2d 410,
413 (Tenn. Crim. App. 1998) (citing State v. Porter, 885 S.\W.2d 93, 94-95 (Tenn. Crim. App.
1994)). Thus, we conclude that because judicial diversion and pretria diversion are two different
concepts, the prosecutor in this case did not commit error by refusing to grant pretrial diversion
while agreeing to a pleaagreement in which the trial court would grant judicial diversion.

Accordingly, the judgment of the trial court is AFFIRMED.

ROBERT W. WEDEMEY ER, JUDGE



